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LEGAL OPINION RENDERED 

IN RE: Presidential Powers (Temporary Measures) (Deferral of Rent and 

Mortgage Payments During National Lockdown) Regulations 2020  

 

INTRODUCTION 

This opinion will provide advice on: 

 The new Presidential Powers (Temporary Measures) (Deferral of Rent and 

Mortgage Payments During National Lockdown) Regulations, 2020.  

BACKGROUND 

1. A state of disaster was declared on the 23rd of March 2020 in regard to 

COVID-19. 

2. Further to the declaration of the state of disaster, a national lockdown to 

contain the spread of COVID-19 was effected from the 30th of March 2020 to 

the 19th of April 2020. The lockdown was extended to the 3rd of May 2020 and 

has been further extended to the 17th of May 2020. 

3. As a result of the lockdown, the majority of people are on forced leave and 

unable to earn the income to meet their financial obligations including rental 

payments. 

4. The President of Zimbabwe has accordingly invoked his powers in terms of 

the Presidential Powers (Temporary Measures) Act [Chapter 10:20] and made 

regulations he deems necessary to deal with this situation. 

5. The Statutory Instrument 96/2020 is one set of regulations which has resulted. 

ANALYSIS OF STATUTORY INSTRUMENT 96/2020 

RESTRAINT ON EVICTION 

6. This legislation provides a moratorium on payment of rentals by tenants 

during the period of the national lockdown. In other words, tenants can defer 

the payment of their rentals during the national lockdown. 

7. In respect of rentals, the Statutory Instrument applies to residential premises 

and not to commercial premises. 

8. The Statutory Instrument is limited to rentals that accrue during the period of 

the national lockdown. 
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9.  Such tenants who defer their rental payment shall not be subject to any legal 

proceedings for their eviction; recovery of possession of the premises by the 

landlord; or the payment of damages. 

10. A tenant is not required to show evidence of their incapacity to pay rentals in 

order to be a protected tenant. If one fails to pay, they are deemed to be 

unable to do so due to the lockdown. 

11. A tenant who is able to pay their rental partially or in full is not prohibited from 

doing so.  

12. A protected tenant cannot be subjected to any landlord’s lien (a lien is when a 

landlord forcibly takes control of the tenant’s assets until arrears have been 

paid) for unpaid rentals during the lockdown period or any increase or 

escalation even if it is provided for in the lease agreement. 

RESTRAINT ON FORECLOSURE 

13. This legislation also provides a moratorium on mortgage repayments during 

the period of the national lockdown. Mortgagors can defer the payment of 

their instalments during the national lockdown. 

14. The Statutory Instrument is limited to mortgage repayments that accrue during 

the period of the national lockdown. 

15.  Such mortgagors who defer their mortgage instalments shall not be subject to 

any legal proceedings for the foreclosure of their mortgage bond; eviction 

from the premises; recovery of possession of the land and the payment of 

damages. 

16. A mortgagor is not required to show incapacity to pay their mortgage 

instalment. 

17. A mortgagor who is able to pay their mortgage instalment partially or in full is 

not prohibited from doing so. 

     PAYMENT OF ARREAR RENTALS & MORTGAGE PAYMENTS 

18.  The liability to pay rentals and mortgage instalments remains, and such 

payments must be made after the national lockdown. The payment of arrears 

does not have be paid in a lump sum but over a period of three months (equal 

instalments) for each month in arrears. For example, if the lockdown lasts two 

months then the arrears must be paid over six months and so on.  This 

payment shall be made together with payment of the full rental/mortgage 

instalment for that month being the month after the national lockdown has 

been uplifted. 

19. The payment of the arrear rentals and mortgage instalments is not subject to 

any interest or penalties. 
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20. If a tenant or mortgagor fails to pay any instalment of the deferred rental or 

mortgage repayment by the 14th day after the date on which the instalment 

became due, the tenant or mortgagor ceases to be protected and shall be 

liable to legal proceedings for the recovery of such rentals or instalments. 

 

IDENTIFIED ISSUES 

21. The Statutory Instrument expressly states that it is applicable to residential 

premises and does not apply to commercial premises in respect of rentals. It 

should be noted that there is no distinction for the purpose of mortgage 

repayments, and it seems to be applicable to all mortgages. 

22. A key shortfall of the Statutory Instrument is that it does not provide for a 

definition of rent. It is not clear whether these regulations are applicable to 

levies and other expenses such as rates and taxes.   

We therefore look to the Rent Regulations (Statutory Instrument 32 of 2007) 

which define rent as “in relation to a dwelling, the sum of money payable in 

terms of a lease agreement”. It should be noted that this definition of rent is all 

encompassing of any sum of money that is provided for in the lease 

agreement. 

In our view, this means that if, for example, the lease agreement states a 

rental amount and a levy amount, the levy amount is interpreted to form part 

of the rent.  

Some lease agreements lump the rental amount into one and do not give a 

breakdown of the figure. The landlord will then make payments of levies and 

other expenses from that amount. 

Other lease agreements provide a breakdown of the rental figure however, in 

accordance with the statutory definition rent, as long as it is stated in the lease 

agreement, it still forms part of rent. 

In our view, as long as the amount is provided for in the lease agreement, it is 

deferrable until the national lockdown has been uplifted. 

23. The Statutory Instrument assumes that the lockdown will be lifted at the same 

time across the board. It ignores a potential situation where the lockdown may 

be uplifted in phases with certain sectors returning to work before other 

sectors. 

24. It is also important to note that the Statutory Instrument provides that a 

landlord can only institute proceedings if the tenant fails to make payment of 

the arrears within 14 days from the date on which the instalment became due. 
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This will likely be an increase in the usual period provided for in the lease 

agreements and should be taken note of. 

25. The Statutory Instrument does not have a penalty clause for the contravention 

of its provisions. This, however, does not preclude a tenant from instituting 

civil action against a landlord who evicts the tenant against the provisions of 

the Statutory Instrument.  

 

26. CONCLUDING REMARKS 

This Statutory Instrument gives tenants and mortgagors a choice, whether to 

pay their rentals and mortgage instalments during the period of lockdown or 

whether to defer these payments. Should one opt to defer the payments, they 

also have the choice whether to pay the deferred amount as a once off or in 

the relevant allowed instalment payments. 

A protective measure for tenants is that the deferred payments are not seen 

as a default of their obligations and as such no penalties for the deferred 

payments can be applied, such as eviction from the premises or interest on 

the outstanding amounts. 

Unfortunately, as a protective measure for one sector of society it does not 

offer consolation to landlords whose RTGS rental payments will not retain the 

same value when they are ultimately paid after the lock down. The Statutory 

Instrument has also expressly prohibited the increase of any rental or 

mortgage repayments during the lockdown period. 
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