
GILL, GODLONTON & GERRANS 

Claims for non-fulfilment of legal obligations consequent to  

Covid-19 disruptions 

 

Background 

The recent weeks have seen the world having to grapple with a global disaster posed by 

the lethal novel corona virus (covid-19) disease. The novel corona virus outbreak which 

was first identified in the Wuhan city of China  in December of 20191 soon spread to 

several countries world over, culminating in it being declared a pandemic by the World 

Health Organisation on 11 March 2020.  

Authorities in different countries reacted differently to the impending threat and 

subsequent arrival of the covid-19 in their countries. In Zimbabwe, the government’s 

immediate reaction was to widely publicise information about the disease, encourage the 

practice of good hygiene and discourage unnecessary movements by its population. The 

population generally embraced the overtures by the government and commenced to 

implement preventive measures which included suspension of social gatherings and 

adoption of other social distancing measures. Some businesses scaled down their 

operations, sending workers to work from home while others closed altogether. 

After two cases of covid-19 were confirmed in the country, the government escalated 

preventive measures, which included promulgation of the Public Health (COVID-19 

Prevention, Containment, and Treatment) (National Lockdown) Order, 2020,2 (herein 

called ‘the lockdown order’). Through the lockdown order which subsisted for an initial 

period of 21 days, the government of Zimbabwe, subject to the exceptions that were 

specified in the lockdown order, closed all business establishments, banned gatherings 

of more than two people, banned all public transport services including aerial transport 

and ordered all people to remain in their homes. This was the initial lockdown period.  

On 19 April the government of Zimbabwe announced an extension of the lockdown order 

until 3 May. A further announcement was made on Friday, 1 May 2020 in terms of which 

the lock down is eased into what the government has termed as "stage 2". Under stage 

2 the lock down is extended until 11 May 2020 however, Industry and commerce is 

allowed to re-open with adherence to certain precautionary measures during this time. 

The fear of covid-19 and subsequent promulgation of the lockdown order obviously had 

far reaching consequences in the form of business disruptions as well as event and travel 

cancellations.  Rights and obligations under various agreements have been thrown into 

disarray with the common question arising, what protection do contracting parties have 

and are they obliged to perform notwithstanding Coivd-19 and the lockdown order?  

Introduction 

This question can be answered by considering the contractual arrangement of the parties. 

Did they include a force majeure clause and if so is it sufficient to cater for Covid-19? In 

assessing cases where a party relies on force majeure our Supreme Court stated that 

 
1http://en.wikipedia.org/wiki/coronavirus_disease_2019 [date accessed:18 April 2020] 
2Statutory Instrument 83 of 2020 
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"The courts are enjoined to consider the nature of the contract, the relationship between 

the parties, the circumstances of the case and the nature of the alleged impossibility"3.  

Accordingly, this article will consider the circumstances in which the parties entered into 

the contract before the implementation of the lock down order, the particular situation 

which has arisen, being Covid-19 and the resultant economic halt Zimbabwe has come 

to, and central to all of these aspects - does the wording of the force majeure clause cover 

the event in question. 

If the parties did not include a force majeure clause, are they saved by the common law 

provision of impossibility of performance? This principle turns on a similar analysis as the 

ambit of the force majeure clause. A party to a contract will be excused from any liability 

for his failure to perform his contractual obligations if he can show that he was prevented 

from doing so by circumstances which made the performance of those contractual 

obligations impossible.  

Those two scenarios are considered separately below. 

Force Majeure 

The question of whether or not a claim will arise from non-fulfilment of contractual 

obligations, depends largely on the terms of that contract, and more specifically the 

wording of a force majeure clause. A force majeure clause alters the obligations of the 

parties to a contract in the event, and usually for the duration of the event, that something 

happens which is out of their control that prohibits them from performing their respective 

obligations. 

As such parties to a contract may include in their contract a force majeure clause in terms 

of which either of them will be excused from any liability for failing to perform his 

contractual obligations if he has been prevented from doing so by certain factors falling 

outside his control. 

Drafting of clause 

Force majeure (also referred to as “vis major” or “casus fortuitous”) has been defined to 

mean “unforeseeable circumstances that prevent someone from fulfilling a contract”4.A 

party who fails to fulfil his contractual obligation on account of unforeseeable 

circumstances may find sanctuary in the force majeure clause and be relieved from the 

ordinary consequences of failing to fulfil contractual obligations, but that is only if the 

contract concerned contains that clause.  

The scope of the force majeure clause in a contract will depend on its wording. This was 

emphasised by our Supreme Court which reiterated that "...the precise wording of the 

term is vital to establishing whether the clause will apply to an event,.. and what 

constitutes a force majeure, an 'Act of God', or a 'vis major' will often be expressly 

qualified..."5 

 
3Firstel Cellular (Pvt) Ltd V Netone Cellular (Pvt) Ltd SC1/2015 
4https://www.lexico.com/definition/force_majeure 
5Firstel Celluar supra. 
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This highlights how contracts usually adopt one of two methods for the drafting of a force 

majeure clause, the first method is where the contract identifies a specific set of events 

that would be considered a force majeure event. The list can be an exhaustive list, in that 

no other event not specified would fall within the ambit of the clause, or  non-exhaustive, 

whereby the parties acknowledge that an unforeseen event may arise which would 

naturally fall within the ambit of the clause and they would wish it to be so covered, despite 

not being set out in the list.  

The second method involves setting out a very wide sweeping statement of broad criteria 

along the lines of ..."out of the reasonable control of the party." Some contracts will 

combine these two methods and will provide a list of items that constitute force majeure 

such as war, riot, epidemic or pandemic, but then end with a general provision covering 

‘any such similar event’. 

It is a matter of interpretation of the force majeure clause in any given contract that will 

determine whether Covid-19 and the lock down order results in a claim for non-

performance or if the defaulting party in question is excused for their failure to perform. If 

the force majeure is defined to include a pandemic or epidemic, any claim arising from a 

party’s failure to perform the contractual obligation as a result of Covid-19 disruptions will 

be excusable and therefore the defaulting party will not be liable. If the force majeure 

clause is not defined, the court will have to exercise its value judgment as to whether or 

not the parties to the underlying contract contemplated that an outbreak of an infectious 

disease such as Covid-19 would be covered under the force majeure clause. 

The Zimbabwean courts have adopted the view that “legislation subsequent to the making 

of the contract, making performance illegal either absolutely or without a specified 

consent which has been refused will also qualify (as vis major)”.6As such the various 

pieces of legislation promulgated to give effect to the lock down order would on the face 

of it constitute a force majeure event in the eyes of the courts.  

Generally courts should take a lenient and inclusive approach, given the unprecedented 

nature of the Covid-19 pandemic and the far reaching and drastic impact it has had. 

Does COVID-19 and its implications actually prevent, delay or hinder performance 

The test for force majeure extends beyond a mere inconvenience to the performing party. 

As such the impact of Covid-19 and the lock down order cannot simply be that it is more 

expensive or cumbersome for the party to perform. They must actually be prevented from 

duly performing their obligations.  

In this regard there is little difficulty in proving force majeure in relation to the claims arising 

during the lock down period and from the failure to perform contractual obligations as a 

result of the implementation of the lockdown order because such failure can easily be 

attributed to legislation that was enacted subsequent to the conclusion of the contract. As 

such if the subject matter of the contract and the performing party are not considered 

essential services, and thereby exempt from the newly enacted laws prohibiting the 

operation of businesses, performance of services and restricting travel, then this would 

certainly be a force majeure event. On the other hand, should the performing party or 

 
6Standard Chartered Bank Zimbabwe Ltd V China Shoungang International SC49/13 
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obligation to be performed under the contract be deemed an essential service, or be in 

possession of an authorisation letter from the relevant authorities enabling them to 

continue working and providing the service despite the lock down order, then the Covid-

19 pandemic would not constitute a force majeure event. 

Claims relating to the pre-lockdown order period and those involving parties who were 

exempted from the restrictions that were imposed in terms of the lockdown order will 

depend on the wording of the force majeure clause in the underlying contract in question, 

and the presumed intention of the parties when they entered into the contract.  

This links to the next factor to be considered - the circumstances in which the contract 

was entered into. This relevant as it goes to the minds of the parties at the time of drafting 

the contract, and is an interpretive tool in determining what the parties would have 

contemplated as possibly constituting a force majeure event.  

Circumstances in which contract was entered into 

Historical contracts concluded prior to any indication of Covid-19 will have to turn on the 

wording of the force majeure clause as outlined above.  

An interesting question is to see how the force majeure defence might fare in the case of 

contracts that were concluded after December 2019 when the news of the Covid-19 

outbreak in Wuhan was already spreading. It is likely that the foreseeability of the 

outbreak at the time that the contract concerned was concluded will arise in the context 

of determining if its eventual arrival constitutes a force majeure event.  

Each of those cases will have to be decided on its own facts. 

Impossibility of Performance 

If the underlying contract does not contain a force majeure clause, the coverage of the 

resultant claim will have to be determined in the context of the common law defence of 

impossibility of performance. This is a general rule of common law to the effect that if a 

supervening physical or legal act which is not attributable to the performance debtor 

renders the performance of the contractual obligations impossible, those contractual 

obligations are extinguished.7 

In determining whether a party can rely on impossibility of performance the courts have 

outlined that "...regard must be had not only to the nature of the contract, but also to the 

causes of the impossibility. If the causes were in the contemplation of the parties, they 

are generally speaking bound by the contract."8 

The party that seeks to rely on this rule will be obliged to show that the alleged 

impossibility is an objective and absolute one as opposed to one which is subjective.9 

Essentially the party must prove that any person in their position would be unable to 

perform and it is not just them who is prevented from performing in the given 

circumstances.  

 
7Beitbridge-Bulawayo/Railway (Pvt) Ltd V Commercial Union Insurance of Zimbabwe Ltd SC57/07 
8Watergate (Pvt) Ltd V Commercial Bank of Zimbabwe 2006 (1) ZLR 9 (s) 
9Chiraga V Msimuko 2002 (2) ZLR 368 (H) 380 C-E 
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Further, this rule can only be invoked successfully if it can be demonstrated that the 

contractual obligation concerned is completely and finally impossible of performance, not 

an event which temporarily disables one of the parties from performing.10 As such if the 

impossibility merely delays performance of the contract but performance would still be 

possible after a given time period that is not unduly extended then this principle would not 

be successfully relied upon. It has to be impossible for the party to ever perform their 

obligations under the contract.  

If the parties to the contract concerned contemplated the event at the time of contracting, 

the rule cannot be invoked.11 This is the foreseeability element of the principle in that if 

the event which arose had been in the minds of the parties at the time of executing the 

contract then the parties would be precluded from claiming impossibility, as they are 

deemed to have applied their minds to the risk of the event arising and assumed that risk 

by nevertheless entering into the contract. As such impossibility of performance applies 

to those risks which arise after the contract has been concluded and which the parties 

had not foreseen.  

When assessing impossibility of performance in relation to a contract, the courts consider 

such factors as the nature of the contract concerned, the relationship between the parties, 

the circumstances of the case and the nature of the alleged impossibility.12 A similar 

consideration as to that applied above to establishing reliance on a force majeure clause. 

Due to the diversity of business operations, Covid-19 affects businesses and their 

commercial transactions in different ways. For instance, an airline who had sold tickets 

for flights that were scheduled to take place during the lockdown period could not possibly 

fulfil those flights either because the airports had been closed or because doing so would 

result in the airline violating the provisions of the lockdown order. The same would apply 

in relation to a planner of an event which was scheduled to take place on a date that fell 

within the lockdown period, if fulfilling the planned event would result in the organiser 

violating the provisions of the lockdown order. In these two examples, the party who is 

presented with a claim for the failure to perform the contractual obligations as a result of 

the cancellation of the flight and the event respectively will have no difficulty in showing 

that the underlying contractual obligations became impossible to perform on account of 

the lockdown order, therefore the claim will not succeed. 

However, the position will be a bit murky in a scenario involving a claim against a service 

provider who failed to provide a contracted service prior to the lockdown order, having 

closed his business for fear of exposing his employees to Covid-19. It is likely that 

impossibility of performance will be assessed on the basis of such factors as the nature 

of the contractual obligation concerned and the reasonableness of the fear of exposure 

to Covid-19 in the context of the provision of the service concerned. If the provision of the 

service would not have exposed the service provider or his employees to the risk of 

contracting the corona virus, the party will most likely be liable for breach of contract and 

therefore, depending on the terms of the contract. 

 
10Firstel Cellular supra 
11Bischofberger V Van Eyk 1981 (2) SA 607 
12Watergate supra 
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Similarly, a performing party who could be classified as an essential service or receive an 

authorisation letter enabling them to keep trading, operating or providing their particular 

service during the lock down period, but elects not to take the steps to obtain such 

authorisation, may not be able to rely on the impossibility of performance principle in the 

event of a claim for non-performance.  

Conclusion 

The disruptions arising from the effects of covid-19 have resulted in business disruptions 

which possibly prevented the performance of legal obligations by the affected parties. In 

light of these events liability for failure to perform will have to be assessed in the context 

of the underlying contract.  

If the underlying clause contains a force majeure clause it becomes a matter of 

interpretation, whereas if it does not contain a force majeure clause, the liability will have 

to be assessed on the basis of the common law principle of impossibility of performance. 

In both instances the foreseeability of a pandemic such as Covid-19 and the actual impact 

had on the performing parties ability to perform their obligations in terms of the contract 

will be central to the success or otherwise of a claim.  

 

 

 


